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21 July 1978 


NOTE FOR THE FILE 


Senator Howard M. Metzenbaum (D., Ohio) has introduced 
a new draft of S. 3314 to the Judiciary Subcommittee on Citizens 
and Shareholders Rights. The Subcommittee will hold hearings 
on S. 3314 during this session. 
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20 July 1978 


NOTE FOR THE FILE 


H.R. 9219 was introduced in House Judiciary Subcommittee 
on Adminstrative Law as a companion bill to S. 2117 (now S. 3314) 
the Federal Tort Claims Act. 
STAT 
It is to be marked up at 10:00 a.m., 20 July 1978 in H 122. 
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keting year or periods thereof as the Secre- 
tary determines will give producers the sup- 
port price level as herein provided. Payments 
to any producer need not be made if the Sec- 
retary determines that the amount of the 
payment to the producer or all producers is 
too small to justify the cost of making such 
payments. The Secretary may make the pay- 
ment to producers through the marketing 
agency to or through whom the producer 
marketed his honey if such marketing agency 
agrees to receive the payments on behalf of 
such producers and to promptly distribute 
the payments to such producers. In case any 
person who is entitled to any such payment 
dies, becomes incompetent, or disappears be- 
fore receiving such payment, or is succeeded 
by another who renders or completes the re- 
quired performance, the payment shall, with- 

. out regard to any other provision of law, be 
made as the Secretary may determine to be 
fair and reasonable in all the circumstances 
and provided by regulation. 

Src. 6. For the purpose cf reimbursing the 
Commodity Credit Corporation for expendi- 
tures made by it in connection with pay- 
ments to producers under this Act, there is 
hereby appropriated for each fiscal year be- 
ginning with the fiscal year ending Septem- 
ber 30, 1978, an amount equal to the total of 
expenditures made by the Corporation dur- 
ing the preceding fiscal year and to any 
amounts expended in/prior fiscal years not 
previously reimbursed. 

Src. 6. Except as otherwise provided in this 
Act, the amounts, terms, and conditions of 
the price-support operations and the extent 
to which such operations are carried out shall 
be determined or approved by the Secretary 
of Agriculture. The Secretary may, in deter- 
mining support prices and rates of payment, 
make adjustments in such prices or rates for 
differences in grade, quality, type, location, 
and other factors to the extent he deems 
practicable and des'rable. Determinations by 
the Secretary under this Act shall be final 
and conclusive. The facts constituting the 

‘basis for any operation, payment, or amount 

thereof when officially, determined in con- 
formity with applicable regulations pre- 
scribed by the Secretary shall be final and 
conclusive and shall not be reviewable by 
any other officer or agency of the Federal 
Government. 

Src. 7. The term “marketing year” as used 
in this Act means the twelve-month period 
beginning January 1 of each calendar year 
or, such other period, or periods for pre- 
scribed areas, as the Secretary may deter- 
mine to be desirable to effectuate the pur- 
pose of this Act. 

Src. 8. The Secretary of Agriculture is au-~ 
thorized to enter into agreements with, or 
to approve agreements entered into between 
marketing cooperatives, trade associations, 
or others engaged or whose members are en~< 

‘gaged in the production or handling of 
honey or the products thereof for the pur~ 
pose of developing and conducting on a@ na- 
tional, State, or regional basis advertising 
and sales promotion programs .and pro- 
grams for the development and dissemina- 
tion of information on product quality, pol- 
lination, and marketing improvement, for 
honey. or the products thereof. Provision may 
be made in such agreement to obtain the 
funds necessary to defrav the expenses in- 
curred through pro rate deductions from the 
payments made under section 4 of this title 
to producers within the production area he 
determines will be benefited by the agree- 
ment and for the assignment and transfer 
of the amounts so deducted to the person or 
agency designated in the agreement to re- 
celve such amounts for expenditure in ac- 
cordance with the terms and conditions of 
the agreement. No agreement containing 
such a provision for defraying expenses de- 
ductions shall become effective until the 
Secretary determines that at least two-thirds 
of the producers who, during a representa- 
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y&the Secretary, 
e production 


agreement, in the p 
the commodity spec: 


uction for market of 
@ therein approve or 


bér of producers, or 
lume of production, 
as the case may be, represented in such 
referendum, indicate their approval or favor. 


By Mr. METZENBAUM: ; 
S. 3314. A bill to amend title 28 of the 
nited States Code to provide for an ex- 
clusive remedy against the United States 
in suits based upon acts or omissions of 
U.S. employees, and for other purposes, 
and to amend title 5 of the United States 
Code to permit a person aggrived by a 
constitutional injury to initiate and 
participate in a disciplinary inquiry of 
the offending act or omission; to the 
Committee on the Judiciary. - 
FEDERAL TORT CLAIMS ACT AMENDMENT 


@ Mr. METZENBAUM. Today I intro- 
duce a bill to amend the Federal Tort 
Claims Act, This legislation represents 
the fruits of intensive negotiations be- 
tween myself, the staff of the subcommit- 
tee on Citizens and Shareholders Rights 
and Remedies of the Senate Judiciary 
Committee, which I chair, the staff of 
the subcommittee on Administrative 
Practice and Procedure, chaired by the 
distinguished Senator from South Da- 
kota, JAMES ABOUREZK, and the Depart- 


ment of Justice. This bill succeeds S.. 


2117, introduced September 21, 1977, and 
currently before my subcommittee, which 
represented the Department of Justice’s 
initial attempt to amend the Federal 
Tort Claims Act. 

The legislation I introduce today, and 
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Allen Babcock, Assistant Attorney Gen- 
eral for the Civil Division, Deparment of 
Justice, expressecl the Department’s 
willingness to continue refiining the leg- 
islation in order toa respond to criticisms 
of the workability cf the disciplinary 
amendment. Negotiations have contin- 
ued. Last week the Department supplied 
the Subcommittee on Citizens and Share- 
holders Rights and Remedies with a com- 
plete draft of the legislation, comprised 
of the text of S. 2117, as refined, and the 


“disciplinary amendment,” as modified 
if recent negotlnons. 

The legislati “ot with 
sit Sxceptions. ihentioal eure 
submitted by the Deparimenttasi week, 

e major difference centers on how 
Presidential appointees and former em- 
ployees should be treated under the bill 
when they are accused of committing 
constitutional torts. The Department of 
Justice has rightly concluded that for 
constitutional and jurisdictional reasons 
Presidential employees, defined as em- 
ployees whose appointments are sub- 
ject to Senate confirmation, and former 
employees cannot be subjected to the 
administrative disciplinary proceedings 
applicable to other Federal employees 
under this legislation. The only means 
for holdnig Presidential appointees and 
former employees accountable for un- 
constitutional actions under the Depart- 
ment’s draft is a report on their con- 
duct. In addition, such report may be 
enjoined from public release under the 
Department's vers:on. 


Thus, the department’s proposal would 
replace the persaial Tabity of Pra 
ntial appointees, as recen affirmed 
by the Supreme Court in Tat against 
Economou—June_ oo, 19 is. uo Older, 
Wiployees with a simple report. Lawless- 
nes a Tenest levels a the Federal 
Govellinent only JLICU- years age-makes 
unizing. leral 

officials from personal Hability, espe- 
Tially when a mete rap on their Knuckres 


s ; 
federal employees at_all 


i es at all Jevels should 
its predecessor, S. 2117, are both de 1 accountable for their misconduct. The 


j d to immunize some Federal em- 

ce B ‘Ss lor 

tortious misconduct and to substitute the 
CSAS ie Melenaane i suci 


Unite enda 
. Hea©r’ on 8. 
the bill failed to provide mechanisms for 
holding Federal employees accountable 
for their misconduct absent their per- 
sonal liability. Attorney General Griffin 
B. Bell acknowledged. this deficiency in 
hearings on January 26, 1978. 

In succeeding months the Department 
of Justice has held extensive negotia- 
tions with Members of the House and 
the Senate, and their staffs, as well as 
with a substantial number of outside 
groups. On May 3, 1978. Patricia M. 
Wald, Assistant Attorney General for 
Legislative Affairs, submitted a discipli- 
nary amendment to S. 2117 to the Sub- 
committee on Citizens and Shareholders 
Rights and Remedies. That amendment 
was designed to provide for administra- 
tive procedures for holding Federal em- 
ployees accountable for misconduct in 
place of the private damage actions per- 
mitted against such employees under 
current law. 

In hearings on June 15, 1978, Barbara 


most poweériu. federal oficials are in 
positions to cause the greatest abuses of 
constitutional rights. They least of all 
should be freed from answering for their 
misconduct. The_lJegi ion I introduce 
today permits American citizens 


By constitutional tor Oo sue either trie 
nite cc 4 e Preside “p= 
Romren-or- Torn meee Or . Olin é T E 


allegal_conduct. This approach under- 
Scores my dettef that senior Federal offi- 
cials should be personally liable for 
wanton disregard of the constitutional 
rights of their fellow Americans. 

I ask unanimous consent that the text 
of the bill I am introducing today be 
printed in the REcorp. 

There being no objection, the bill was 
ordered to be printed in the Recorn, as 
follows: 

S. 3314 

Be it enacted by the Senate anc House of 
Representatives of the United States of 
America in Congress assembled, That section 
1346(b) of title 28, United States Code, is 
amended by striking the period at the end 
of the section and ndding the following: “, 
or where the claim sounding in tort for 
money damages arises under the Constitu- 


Approved For Release 2006/02/07 : CIA-RDP80S01268A000400020020-6 


+ 


Approved For Release 2006/02/07 : CIA-RDP80S01268A000400020020-6 


July 18, 1978 


(3) een after and below paragraph BIIND VETERANS DISABILITY HOUSING ACT OF 


1978 

® Mr. DOMENICI, Mr. President, I in- 
troduce this bill to correct the discrimi- 
nation being suffered by blind veterans. 
Under present law, to be eligible for spe- 
cial housing for disabled veterans, a blind 
veteran must, in addition to blindness in 

th eyes, also be unable to use one of 
his legs. This is mixing apples and 
oranges. The needs of the blind are dif- 
ferent from those who have lost their 
ability to use their legs. - 

Accordingly, men who have lost their 
sight in the service of their country are 
denied special design features in their 
housing simply because they did not also 


- (5) the following new paragraph: 
(6). an\amount equal to 100 per centum 
expended during such quarter, 


: oring S. 3311, 
amending the Indian Héalth Care Im- 


alnost too cruel to contemplate. 
Among the special features needed by, 
the blind, but not those with vision, in- 
clude: safety rails on all steps, push- 
button ovens, formica tops on ranges for 
cleaning up spills, smoke alarms, brail 
on medicine bottles and spice jars, door 
locks fitted to one key, and brail washers 
and dryers. In short, a host of safety fea- 
tures that those with sight take for 
granted is needed by the blind. 
Mr. President, I consider my bill to be 
o more than what a compassionate so- 
ciety owes those who have served it, well. 
I hope that my bill receives rapid con- 
sideyation and becomes the law of the 
JandNI ask unanimous consent that the 
text ofthe bill be printed in the Recorp. 
There\being no objection, the bill was 
ordered Be he printed in the Recorp, as 


follows: 
\ 5. 3312 


Le it enacted by the Senate and House of 
Representatives ‘ef the United States of 
America in Congreds assembled, 

Src. 1. This Act taay be called the Blind 
Veterans Disability Housing Act of 1978. _ 

Suc. 2. Subsection 801\(2) of Title 38 of the 
United States Code is amended to read as 
follows: (2) which incltig@es blindness tn 
both eyes, having only light perception, or 
(3} ..."@ \ 


Rather than directly authorizing 
for needed improvements, Congxess 
passed the Indian Health Care Impro 
ment Act. This put THS units under eac 
State’s medicaid plan, requiring State’, 
standards to be met before reimburse- 
ment for services could be made. The 
reimbursement money goes into a special 
fund to finance further improvements of 
facilities, thus acting as an incentive to 
raise existing standards. 

However, a problem arises. The Indian 
Health Care Improvement Act places the 
States in the middle of a Federal scheme. 

_They are forced to pay 50 percent of the 
administrative costs incurred in trans- 
ferring money from one Federal agency 
to another—from medicaid to the Indian 
Health Service special fund. In my State 
of Montana, this situation causes a grave 
hardship, which results in the direct loss 
of medical services to needy citizens. 
Montana is required to divert $25,000 of 
its medicaid matching funds—funds that 
could be used to purchase direct medical 
services—to cover the cost of processing 
medicaid claims for the Indian Health 
Service. 

It is unconscionable to ask a State to 
pick up additional administrative costs, 
when its State medicaid program is $7 
million short in funds to meet current 
medical needs. At this time, Montana 
has refused to sign the agreement with 
the Indian Health Service facilities as 
required by the act. 

Mr. President, the Indian Health Care 
Improvement Act requires States to pay 
half the cost of administering a program 
that is a Federal responsibility, while at 
the same time causing States to lose 
critically needed medicaid services. 

The Senate considered and passed a 
similar measure last October to the one 
being introduced today. This legislation 
is needed to prevent the loss of medical 
services to needy citizens while relieving 
the States completely of the administra- 
tive costs involved in assisting the im- 
plementation of the Indian Health Care 
Improvement Act.@ 


By Mr. ANDERSON: \ 

&. 3313. A bill to direct the Secretary 
of Agriculture to establish a price sup- 
port program for honey; to the Commit- 
tee on Agriculture, Nutrition, and \¥or- 
estry. sO 

NATIONAL HONEY ACT OF 1978 Ny 
@ Mr. ANDERSON. Mr. President, toda. 
I am introducing the National Honey Act* 
of 1978. Although honey production does 
not represent a major industry in the 
United States, the maintenance of an 
adequate number of honeybee colonies 
is essential to the pollination of a large 
number of crops throughout the country. 

Due to a decrease in the number of 
honeybee colonies, domestic honey pro~ 
duction has declined steadily since 1963. 
As a result, the United States is now a 
net importer of honey. I do not believe 
it would be wise to allow this trend to 
continue. 

The National Honey Act of 1978 is de- 
signed to promote domestic production 
of honey and maintain the needed num- 
ber of honeybee colonies for pollination 
purposes within the United States. The 
act directs the Secretary of Agriculture, 
through the Commodity Credit Corpora- 
tion, to establish a price support pro- 


By Mr. DOMENICI: 
S. 3312. A bill entitled the Blind Vet- 
erans Disability Housing Act of 1978, to 
the Committee on Veterans’ Affairs. 
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gram for domestic honey for the 1979 
through 1982 production years. It also 
authorizes the Secretary to approve 
agreements between producers, coopera~ 
tives, and associations to conduct needed 
advertising and sales programs, These 
promotion programs will be paid for by 
the producers who benefit from them. 

I hope my colleagues will recognize the 
real need to maintain a stable number 
of honeybee colonies within the United 
States. The size of our Nation’s honey 
industry is in no way representative of 
its importance to American agriculture. 

Mr. President, I ask unanimous con- 
sent that the National Honey Act of 1978 
be printed in the REcorb. 

There being no objection, the bill was 
ordered to be printed in the Recorp, as 
follows: 

S. 3313 

Be it enacted by the Senate and House of 
Representatives. of the United States of 
America in Congress assembled, That this 
Act may be cited as the “National Honey 
Act of 1978”. 

Sec. 2. It is hereby recognized that honey 
bees are essential in the production of many 
agricultural crops and that it is imperative 
that the small, but important, honeybee 
industry be maintained at a level sufficient 
to enable it to make the maximum contribu- 
tion to agriculture and food production 
through crop pollination. Maintenance of 
_the desired number of honeybee colonies is 
impaired by the wide fluctuations in the 
prices of honey and the depressing effects 
of the large volume of imports of foreign 
produced honey. It is hereby declared to be 
the policy of Congress, as a measure of na- 
tional interest and in promotion of the 
quality of Mfe and the general economic 
welfare, to encourage the domestic produc- 
tion of honey in a manner that will have 
the least adverse effect on foreign trade, 
and at, prices fair to both producers and 
consumers. 

Sec. 3. (a) The Secretary of Agriculture 
shall, through the Commodity Credit Corpo- 
tation, support the price of honey to pro- 
ducers thereof by means of loans, purchases, 
payments, or other operations. Such price 
support shall be limited to honey marketed 
during the period beginning January 1, 1979, 
and ending December 31, 1982. 

(b) The support price for honey for the 
i978 and each subsequent marketing year 
shall be determined by multiplying 86 cents 
by the ratio of (1) the average of the parity 
index (the index of prices paid by farmers, 
including commodities and services, interest, 
taxes, and farm wage rates, as defined in sec- 
tion 301(a)(1)(C) of the Agricultural Ad- 
\ Justment Act of 1938) for the three calen- 
ar years immediately preceding the calen- 
r year in which such price support is 
determined and announced to (ii) the aver- 
age parity index for the three calendar years 
1972, \1973, and 1974 and rounding the result 
to the\nearest full cent. 

( Secretary shall, to the extent prac- 
ounce the support price levels for 
honey suffidjently in advance of each market- 
ing year as*will permit producers to plan 
their production for such marketing year. 
Sec. 4. If payments are utilized as a means 
of price support,,the payments shall be such 
as the Secretary Bf Agriculture determines 
to be sufficient, wh added to the national 
average price received by producers, to give 
producers a national average return for honey 
equal to the support ce level therefor. 
The payments shall be made upon honey 
marketed by the producers thereof, but any 
honey produced prior to January 1, 1979, 
shall not be the sibject of payments. The 
payments shail be at such rates for the mar- 
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tion of the United States when such em- 
ployee of the Government is acting within 
the scope of his office or employment, or 
under the color thereof, such liability to be 
determined in accordance with applicable 
Federal law.”. 

Sec, 2(a) Section 2672 of title 28 United 
States Code, is amended by inserting in the 
first paragraph the following language after 
the word “occurred” and before the colon: 
“, or where the claim sounding in tort for 
money ‘damages arises under the Constitu- 
tion of the United States when such em- 
ployee of the Government is acting within 
the scope of his office or employment, or 
under the color thereof, such liability to be 
determined in accordance with applicable 
Federal law”. 

Src. 2(b). Section 2672 of title 28, United 
States Code, is further amended by inserting 
in the first paragraph the following lan- 
guage after the amount “$25,000” and he- 
fore the word “shall”, “or any award, com- 
promise, or settlement based on a claim aris- 
ing under the Constitution of the United 
States”. a 

Src. 3(a). Section 2674 of title 28, United 
States Code, is amended by inserting in the 
first paragraph the following Janguageé after 
the word “claims” and before the comma: 
“based upon negligent or wrongful acts or 
omissions”, 

Sec, 3(b). Section 2674 of title 28, is fur- 
ther amended by adding as a third paragraph 
the following: | 

“The United States shall be liable, respect- 
ing the provisions of this title relating to tort 
claims arising under the Constitution of the 
United States, to the same extent as entitle- 
ment to compensation is recognized under 
the tort law of the place where the viola- 
tion complained of occurred, but shall not 
be liable for interest prior to Judgment or 
for punitive damages: Provided, however, 
That for a claim arising under the Constitu- 
tion of the United States, such compensation 
shall not be less than liquidated damages of 
$1,000,’ plus'a reasonable attorney’s fee and 
other litigation costs reasonably incurred, 
except that when the violation complained 
of continues for more than one day, liqui- 
dated damages shall be the higher of $1,000 
or $100 a day for each day the violation con- 
tinues, up to a maximum of $25,000 plus a 
reasonable attorney's fee and other litigation 
costs reasonably incurred: Provided further, 
however, That the United States shall not 
assert as a defense to a tort claim arising 
under the Constitution of the United States, 
the absolute or qualified immunity of the 


employee whose violation is complained of or - 


or his reasonable good faith bellef in the 
_ lawfulness of his conduct, except that the 
United States may assert such a defense if 
the violation complained of is that of a mem- 
ber of Congress, a judge, a prosecutor, or a 
person performing the function of such @ 
person, 

Sec. 4(a). Section 2676(a) of title 28, 
United States Code, is amended by inserting 
the following language after “employment,”: 
“or upon a tort claim for money damages 
arising from the violation of the Constitu- 
tion of the United States by any employee of 


the Government while acting within the. 


scope of his office or employment or under 
the color thereof,”. 

Src. 4(b) Section 2675(a) of title 28, is 
further amended by changing the perlod at 
the end thereof to a semicolon and adding 
thereafter the following language: 

“Provided, however, That class actions in 
conformity with the requirements of the 
Rules of Civil Procedure may be instituted 
for money damages for a tort arising under 
the Constitution of the United States if the 
claim presented to the appropriate Féderal 
agency under section 2675(a) of title 28 ex- 
pressly asserts the representative nature of 
the claim and specifically describes the class, 
the common interests of the claimant and 


such class, and the basis upon which the 
claimant believes he can fairly and ade- 
quately protect the interests of the class as 
their representative.” 

Sec. 5. Section 2678 of title 28, United 
States Code, is amended by inserting at the 
beginning thereof the words “Except as 
otherwise provided by the third paragraph 
of Section 2674 of this title,” and changing 
the word “No” to “no”. 

Src. 6. Section 2679(b) of title 28, United 
States Code, is amended to read as follows: 

“(b)(1) The remedy against the United 
States provided by section 1346(b) and 2672 
of this title for tort claims for injury or loss 
of property or personal injury or death re- 
sulting from the negligent or wrongful act 
or omission of any employee of the Govern- 
ment while acting within the scope of his 
office or employment or for tort claims aris- 
ing from the violation of the Constitution 
of the United States by an employee of the 
Government, other than an Individual who 
is no longer an employee of the Government 
at the time a claim is presented to a federal 
agency under this chapter and other than 
an appointee of the President as defined in 
chapter 78 of title 5, United States Code, 
while acting within the scope of his authority 
or with a reasonable good falth belief in the 
Jawfulness of his conduct is exclusive of any 
other civil action or procceding arising out 


-of or relating to the safe subject matter 


against the employee whose act or omission 
or violation gave rise to the claim, or against 
the estate of such employee. 

“(b)(2) In no event shall a tort claim 
arising under the Constitution of the United 
States by an employee of the Government 
while not acting within the scope of his au- 
thority or with a reasonable good faith belief 
in the lawfulness of his conduct and by an 
individual who is no longer an employee of 
the Government at the time a claim is pre- 
sented to a federal agency under this chapter 
and by an appointee of the President as de- 
fined in chapter 78 of title 5, United States 
Code, lie against both the employee in his 
individual capacity and against the United 
States under sections 2675 and 1346(b) of 
title 28, United States Code.” 

Sec. 7. Section 2679(d) of title 28, United 
States Code, is amended to read as follows: 

“(d) (1) Upon certification by the Attor- 
ney General at any time before trial that 
the defendant employee was acting within 
the scope of his office or employment, or in 
claims arlsing under the Constitution of the 
United States that the employee, other than 
an individual who is no longer an. employee 
of the Government at the time a claim is 
presented to a federal agency under this 


» chapter and other than an appointee of the 


President as defined in chapter 78 of title 5, 
United States Code, was acting within the 
scope of his authority or with a reasonable 
good faith belief in the lawfulness of his 
conduct, at the time of the incident. out of 
which the suit arose, any such civil action 
or proceeding commenced in a United States 
district court shall be deemed an action 
against the United States under the provi- 
sions of this title and all references thereto, 
and the United Statés shall be substituted 
as the party defendant. After such substl- 
tution the United States shall have available 
all defenses to which it would have been 
entitled if the action had originally been 
commenced against the United States under 
this chapter and section 1346({b).” 

“(d) (2) Upon certification by the Attorney 
General that the defendant employee was 


acting within the scope of his office or em- . 


ployment, or in claims arising under the 
Constitution of the United States that the 


employee, other than an individual who is” 


no longer an employee of the Government 
at the tlme a claim is presented to a federal 
agency under this chapter and other than 


an appointee of the President as defined in ~ 


chapter 78 of title 5, United States Code, 
was acting within the scope of his authority 
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or with a reasonable good faith belief in the 
lawfulness of his conduct at the time of the 
incident out of which the suit arose, any 
such civil action or proceeding commenced 
in a State court shall be removed, without 
bond, at any time before trial, by the Attor- 
ney General to the disurict court of the 
United States of the district and division 
embracing the place wherein it is pending 
and be deemed an action brought against 
the United States under the provisions of 
this title and all references thereto, and the 
United States shall be substituted as the 
perty defendant. After such substitution the 
United States shall have available all de- 
fenses to which it would have been entitled 
if the action had originally been commenced 
against the United States under this chap- 
ter and section 1346(b). The certification of 
the Attorney General shall conclusively es- 
tablish that an employee was acting within 
the scope of his office or 2mployment and in 
claims arising under the Constitution of the 
United States within th: scope of his au- 
thority or with a reasonable good faith be- 
lief in the lawfulness of his conduct for 
purposes of such initial removal. Should 2 
district court of the United States deter- 
mine on a hearing on a motion to remand 
held before trial on the merits that the em- 
ployee defendant was no acting within the 
scope of his office or employment and in 
claims arising under the Constitution of the 
United States within the scope of his au- 
thority or with a reasonnble good faith be- 
Hef in the lawfulness of his conduct the case 
shall be remanded to the State court in 
which it was initially filed.” 

“(d)(3) Where an action or proceeding 
under this chapter is precluded because of 
the availability of a remedy through pro- 
ceedings for compensaticn or other benefits 
from the United States as provided by any 
other law, the action or proceeding shall be 
dismissed, but in that event the running of 
any limitation of time for commencing, or 
filing an application or claim in, such pro- 
ceeding for compensation or other benefits 
shall be deemed to have been suspended dur- 
ing the pendency of the civil action or pro- 
ceeding under this chapter.”. 

Sec. 8. Section 2679 of title 28, United 
States Code, is further amended by adding 
& new subsection (f) as follows: 

“(f) Where an action. or proceeding under 
section 1346(b) or 2672 arising under the 
Constitution of the United States results in 
8& judgment against the United States or an 
award, compromise, or seiitlement paid by the 
United States, the Attorney General shall for- 
ward the matter for such further adminis- 
trative investigation or disciplinary action, 
including action under chapter 78 of title 5, 
United States Code, as may be appropriate to 
the head of the department or agency by 
which the employee whose violation or act or 
omission gave rise to the claim was em- 
ployed,’’. 

“Src. 9(a). The preamble to section 2680 
of title 28, United States Code, is amended 
to read as follows: 

“Except for tort claims arising under the 
Constitution of the United States, the pro- 
visions of this chapter «nd section 1346(b) 
of this title shall not apply to and the United 
States shall not substitute itself in Cs 

Src. 9(b). Section 2680(h) of title 28, 
United States Code, is smended to read as 
follows: 2 

“(h) Any ‘dat arising out of libel, slander, 
misrepresentation, deceit, or interference 
with contract rights.” 

Sec. 10. (a) Subsections (a) through (d) 
of section 4116 of title 38, United States Code, 
are repealed, and subsection (e) of that sec- 
tion is amended by deletion of the designa- 
tion “(e)", by deleting the words “person 
to whom the immunity provisions of this sec- 
tion apply (as described In subsection (a) of 
this section) ,” and inserting in lieu thereof 
the words “employee of the Department of 
Medicine and Surgery”. 
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Sec. 10(b). Subsections (a) through (c} 
of section 224 of the Public Health ‘Service 
Act, as added by section 4 of the Act of De- 
cember 31, and renumbered (42 U.S.C. 233(a) 
through (e)), are repealed, and subsection 
(f) is amended by deletion of the designa- 
tion “(f)”. 

Sec. 10(c). Subsections (a) through (e) 
of section 1091 of the Foreign Service Act 
of 1946, as added by section 119 of the Act 
of July 12, 1976 (22 U.S.C. 817 (a) through 
(e)) are repealed. 

Szc. 10(d). Subsections (a) through (e) of 
section 1089, title 10, United States Code, are 
repealed, Subsection (f}) is amended by de- 
leting the words “person described in sub- 
section (#)” and inserting in lieu thereof the 
words “employee of the Armed Forces, the 
Department of Defense, or the Central In- 
telligence Agency.”. 

Src. 10(e), Subsections (a) through (e) of 
section 307 of the National Aeronautics and 
Space Act of 1958, as added by section 3 of 
the Act of October 8, 1976 (42 U.S.C. 2458(a} 
through (e)), are repealed, and subsection. 
(f) 1s amended by the deletion of the desig- 
nation “(f)", by the deletion of the words 
“person described in subsection (a)” and by 
the insertion in Heu thereof of the words 
“employee of the National Aeronautics and 
Space Administration”. : 

Src. 11. Section 2520, title 18, United States 
Code, shall not apply to civil causes of action 
against officers or employees of the United 
States while acting within the scope of their 
office or employment, or while acting under 
the color of such office or employment. 

Sec. 12. The provisions of this Act shall 
apply to all claims and suits filed after the 
date of enactment hereof, and to all claims 
and suits pending on the date of enactment, 
Provided however, that as to such pending 
claims and suits, or as to any causes of action 
known to an aggrieved party on or before the 
date of enactment, such claimant, plaintiff 
or aggrieved party may elect to retain his 
right to demand a trial by jury or to request 
punitive damages if demanded or requested 
prior to the date of enactment in the case 
of a plaintiff who has filed suit or if such 
right has not expired by the date of enact- 
ment in the case of such plaintiff, claimant 
or aggrieved party. In a case in which a 
plaintiff elects to retain his right to jury 
demand or to request punitive damages, the 
provisions of Section 3 of this Act relating to 
liquidated damages, waiver of absolute or 
qualified immunity, and attorneys fees shall 
not apply. 

Sec. 13. Title 5, United States Code, is 
amended by adding immediately after Chap- 
ter 77 @ new chapter 78 containing a table 
of contents and new sections 7801, 7802, 7803, 
and 7804, 7805, 7806 and 7807 as follows: 
“Chapter 78—EMPLOYEE DISCIPLINE 
Sec. ’ 


“7801. Definitions 

“7802, Administrative Inquirles Generally. 

“7803, Conduct of Employees of the United 
States, 

“7804. Conduct of Former Employees and 
Presidential Appointees. 

“7806. Individuals and Bodies Conducting In- 
quirles and Review. 

“7806. Regulations. 

“7807, Miscellaneous. 

Sec. 7801. DEFINITIONS - 


For the purposes of this chapter: 

(a) “Person” means any person with rights 
recognized under the Constitution of the 
United States; 

(b) “Federal agency” means a Federal 
agency, as defined in section 2671 of title 28, 
United States Code, which employs or em-~- 
ployed an “employee” defined in subsection 
(c) of this section; 

(c) “Employee” unless otherwise described, 
means a present “employee of the Govern- 
ment” as defined in section 2671 of title 28, 
United States Code; and “an employee paid 
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from the appropriation for the office of the 
President’”’ as defined in section 7324(d) (1) 
(a) of title 5, United States Code; 

(d) “Appointee of the President” means 
an employee of the Government, other than 
a uniformed member of the Armed Forces or 
Coast Guard, a Public Health Service officer, 
or a Foreign Service officer, appointed by the 
President with the advice and consent of the 
Senate; and 

(e) “Disciplinary action” means removal, 
suspension without pay, reduction in rank 
or pay, admonishment or reprimand, or 
transfer, for such cause as will promote the 
efficiency of the service. . 


Sec. 7802. ADMINISTRATIVE INQUIRIES 
GENERALLY 


(a) A person who obtains a monetary re- 
covery from the United States on a tort 
claim under section 2675 or section 1846(b) 
of title 28, United States Code, arising under 
the Constitution of the United States, may 
within 60 days thereafter request, as provided 
herein, an administrative inquiry of the con- 
duct alleged or found to have given rise to 
the claim. 

(b) A person who brings an action under 
section 1346(b) on a tort claim arising under 
the Constitution of the United States may, 
not earlier than 60 days nor more than 120 


days thereafter, request, as provided herein,’ 


an administrative inquiry of the conduct al- 
leged to have given rise to the claim, 

(c) A federal agency that undertakes to 
conduct an administrative inquiry of the 
conduct of one of its employees may in its 
discretion invite a person believed to have 
been adversely affected by the conduct to 
participate in the administrative inquiry to 
the extent provided by sections 7803(b) and 
(e). 
(ad) A person who has requested an ad- 
ministrative inquiry under subsection (b), 
or who has been invited to participate in an 
administrative inquiry under subsection 
(c), may not subsequently request an ad- 
ministrative inquiry into the same conduct 
under subsections (a) or (b). 

Sec. 7803. Conpucr or EMPLOYEES OF THE 
UNITED STATES 


(a) A request under section 7802 (a) or 
(b) for an administrative inquiry with re- 
spect to the conduct of an employee of the 
United States shall be made to the head of 
the federal agency, or his designee, by which 
the employee is employed. The request shall 
be accompanied by a written statement, cer- 
tified and subscribed as permitted by sec- 
tion 1746 of title 28, of such facts as are 
known to the person making the request re- 
garding the conduct of the employee which 
is alleged to have violated such person’s 
rights under the Constitution, and a request 
may be made with respect to the conduct of 
an employee whose identity is unknown if 
the request sets forth other information suf- 
ficient to permit the commencement of an 
inquiry. 

(b) The inquiry shall be conducted with- 
out delay by the head of the agency or his 
designee. If after preliminary inquiry, the 
head of the agency or his designee finds that 
the matter is so unsubstantiated as not to 
warrant further inquiry, he may, upon no- 
tice to the person under this subsection, 
terminate such inquiry. A hearing shall be 
held with respect to the conduct of the em- 
ployee if there is a genuine, material and 
substantial dispute of fact which can be 
resolved with sufficient accuracy only by 
the introduction of reliable evidence in a 
hearing and the decision of the agency in 
the matter is likely to depend on the resolu- 
tion of such dispute. The person requesting 
the inquiry may appear and give testimony 
at any such hearing. In his sole and unreview- 
able discretion, the head of the agency or his 
designee may in the event of a hearing give 
to such person a reasonable opportunity to 
examine and cross-examine witnesses and to 
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suggest witnesses to be called and documents 
to be produced. The head of the agency or 
his designee shall determine whether dis- 
ciplinary action is warranted, issue a state- 
ment of findings and state the nature and 
degree of any disciplinary action taken, and 
notify the person of the action taken by the 
agency and the reasons therefor. 

(c) Except as provided by subsection (e), 
within 60 days after notification of the action 
taken by the agency, or if no final agency 
action has been taken within one year after 
the inquiry was requested, the person may 
request an administrative review by the ap- 
propriate individual or body described in sec- 
tion 7805. The individual or body conducting 
the administrative review shall conduct such 
review without delay and may substitute its 
judgment as to the appropriate nature and 
degree of disciplinary action. If no final 
agency action has been taken, or if it is 
unable to conduct such review because it 
finds the record inadequate, it may remand 
to the agency for further proceedings or it 
may, in its discretion, supplement the record 
by taking additional evidence. In the sole 
and unreviewable discretion, the individual 
or body conducting the administrative re- 
view may in any proceeding to supplement 
the record give the person requesting ad- 
ministrative review a reasonable opportunity 
to examine and cross-examine witnesses. The 
final decision shall be transmitted to the 
agency, the employee and the person request- 
ing the review, and shall {nclude a statement 
of findings and a recommendation which ex- 
cept as provided by section 7807(d), shall 
be binding on the agency with respect to 
disciplinary action against the employee. 

(d) Except as provided by subsection (e), 
within 60 days after the issuance of a final 
decision on an administrative review, the 
person requesting the inquiry may petition 
for review of the final decision by a district 
court of the United States, unless the con- 
duct involved is that of a uniformed member 
of the Armed Forces as described in section 
101(4) of title 10, United States Code, in 
which event he may petition for review by 
the United States Court of Military Appeals. 
The Court may deny the petition, affirm 
the decision, or set aside the decision and 
remand for further proceedings if it finds 
the decision to be arbitrary or capricious, or 
finds material factual determinations to be 
unsupported by substantial evidence, on the 
basis of its review of the decision, the rea- 
sons therefore, and the recommendation with 
respect to disciplinary action. The court’s 
review shall be held in camera for matters 
specifically protected from disclosure by 
statute, by executive order relating to the 
national security, national defense, or foreign 
affairs, or in the court’s own discretion if 
it determines that in camera review is nec- 
essary. 


(e) A person shall have the right to re- 
quest an administrative review under sub- 
section (c) of this section and to petition 
for judicial review under subsection (d) of 
this section only when such person has 
obtained a monetary recovery from the 
United States on a tort clalm under sec- 
tion 2675 or in a suit under section 1346 
(b) of title 28, United States Code, alleged 
to have arisen under the Constitution of the 
United States, or wher the agency or a 
court of the United States has found that 
the claim arises under the Constitution of 
the United States, unless the agency which 
conducted this inquiry under section 7803 
(b) has in its discretion permitted a per- 
son to participate in such inquiry and con- 
sents to such person’s making a request or 
filing a petition for such administrative and 
judicial review. 

Src. 7804. Connpuct oF ForRMER EMPLOYEES 
AND PRESIDENTIAL APPOINTEES 


(a) A. request under section 7802 for an 
administrative inquiry with respect to the 
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conduct of a former employee of the United 
States or a present or former appointee of 
the President shall be made to the appro- 
prriate individual or body described in sec- 
tion 7805. : 

(b) The individual or body conducting 
an administrative inquiry’ under this sec- 
tion shall conduct such inquiry without de- 
lay and may in its discretion hold a hear- 
ing. Such individual or body shall prepare 
a written report of the results of the in- 
quiry which shall include a statement of 
findings. Such report promptly shall be 
served on the former employee or present 
or former appointee of the President whose 
conduct has been the subject of the ad- 
ministrative inquiry and not less than twen- 
ty days nor more than thirty days there- 
after shall be transmitted to the person re~ 
questing such inquiry, to any other person 
whose rights under the Constitution of the 
United States are found to have been vio- 
lated, and shall be made public. If, prior 
to the public release of the report, the for- 
mer employee or present or former ap- 
pointee of the President submits to the head 
of the agency or his- designee a brief state- 
ment commenting on the substance of the 
report, such statement shall accompany the 
‘report when it is transmitted to any person 
and when it is made public, 

(c) A person requesting such inquiry and 
® person whose conduct is the subject of an 
administrative inquiry under this section 
may, within 60 days after service upon him 
of the report of the inquiry, petition a dis- 
trict court of the United States to review 
the report. The court may deny the petition 
or set aside the report and remand it for 
further consideration if it finds the report 
to be arbitrary and capricious or finds mate- 
rial factual determinations to be unsup- 
ported by substantial evidence on the basis 
/ of its review of the report and the state- 
ment of findings. 


Sec. 7805. Inpivipvats anD Bovres Conpuct- 
ING INQUIRIES AND REVIEW 


An administrative inquiry under section 
7804 or an administrative review under sec- 
tion 7803(c) shall be conducted by: 

(a) The Secretary of Defense, or his de- 
signee, with respect to a uniformed mem- 
ber of the Armed Forces as described in Sec- 
tion 101(4) of title 10, United States Code; 

(b) The Secretary of the Department in 
which the United States Coast Guard Is op- 

-erating, or his designee; with respect to a 
member of the Coast Guard; 

(c) The head of an agency with a person- 
nel system under the Foreign Service Act of 

' 1946, as amended (22 U.S.C. 801 et seg.), or 
his designee, with respect to an officer or 
employee of the Foreign service; 

(d) The head of an agency with a per- 
Sonnel system under the Public Health Serv- 
ice Acts, as amended (42 U.S.C. 201 et seq.), 
or designee, with respect to an officer or em- 
ployee of the Public Health Service; 

(e) A body designated by the President 
within sixty days of enactment of this Act, 
other than the Central Intelligence Agency, 
the Federal Bureau of Investigation, the 
National Security Agency, the national in- 

- telligence components of the Defense De- 
partment or the National Security Counctl 
and its component parts, with respect to the 
conduct of an officer or employee while en- 
gaged in intelligence activities; or 

(f) The Civil Service Commission, or its 
designee, in any other case. 

(g) A designee of a Secretary, agency 
head or entity described in this section, who 
conducts an administrative review shall not 
be responsible to or subject to the super- 
vision or direction of any person who con- 
ducted the administrative inquiry under 
review, 

(h) No person who has been an employee 
of the Central Intelligence Agency, the Fed- 
eral Bureau of Investigation, the National 
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Security Agency, the national intelligence 
components of the Defense Department or 
the National Securlty Council or its compo- 
nent parts during the preceeding two years 
may be appointed to serve on the body de- 
signated to conduct an administrative re- 
view under subsection (e) of this section, 


Src. 7806. REGULATIONS 


(a) Within 90 days after enactment of this 
chapter, the individuals and bodies described. 
in section 7805 shall propose such regula- 
tions as are necessary and appropriate for 
the implementation of this chapter. 

(b) The head of each federal agency sub- 
ject to the administrative review provisions 
of section 7803(c) shall comply with the 
regulations issued by the particular admin- 
istrative body designated by section 7805 to 
review administrative inquirles conducted 
by that federal agency, und shall 60 days 
after the effective date of such regulations, 
issue rules, regulations and instructions not 
inconsistent therewith. 

(c) For purposes of promulgating regula- 
tions pursuant to this section, the body de- 
signated under subsection (e) of section 
7805 shall be an “agency” of the govern- 
ment within the meaning of 5 U.S.C. (The 
Administrative Procedure Act). 

(d) All regulations tssued under this sec- 
tion shall be published for public comment 
and subject to judicial review under chap- 
ters 5 and 7 of ‘this title. 

Sec. 7807. Misce.Lanrous 


{@) Nothing in this chapter shall affect 
the rights of an employee to appeal or to 
seek review or other means of redress of any 
disciplinary action taken against him which 
be would have under other provisions of law. 
To the extent that an employee has exercised 
rights to administrative or judicial review 
which are greater than those provided in 
subsections. (¢) or (d) of section 7803 to a 
person requesting an administrative inquiry, 
such person shall have the same rights as 
such employee. Provided, however, that an 
employee, who is the subject of a disciplinary 
action recommended by the Civil Service 
Commiission, pursuant to subsection 7803(c), 
shall not be required by any other provision 
of law to take an appeal to the Commission 
prior to seeking judicial review of that 
action. 

(b) An employee who fs not entitled under 
other provisions of law to seek administra- 
tive or judicial review of disciplinary action 
taken against him may, if an administrative 
review is conducted under section 7803 (c), 
participate in such review and give evidence 
or testimony if a hearing ts held, and, to the 
extent provided by section 7803(d), may 
petition for Judiclal review of a final decision 
if any disciplinary action recommended 
under subsection 7803(c) is greater than that 
proposed by the employing federal agency. 

(c) Nothing in this chapter shall affect 
the availability of defenses which an em- 
ployee may raise in any administrataive or 
judicial proceeding. 

(d) Nothing in this chapter shall require 
@ federal egency to delay taking disciplinary 
action against an employee or empower the 
Civil Service Commission to reduce the sever- 
ity of disciplinary action taken by an 
agency against an employee who would not 
have a right to seek the Clvil Service Com- 
mission’s review of such action under other 
provisions of law. 


(e) Nothing in this chapter shall au~ 
thorize a federal agency to delay or refrain 
from. taking disciplinary action against an 
employee in the absence of a request filed 
under section 7802 (a) or (b). 

(f) On or before June 30 of each calendar 
year, the President shall submit to the 
Speaker of the House and the President of 
the Senate @ report for the preceding calen- 
dar year separately listing for each Federal 
agency the number of administrative in- 
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quiries undertaken pursuant to this chapter, 
@ brief description of the nature of the in- 
quiries, any administrative or judicial re- 
view thereof, and the ultimate disposition 
thereof. 

(g) Notwithstanding sny provision of law 
to the contrary, any party in an action for 
judicial review of agency action under sec- 
tion 7803(d) and 7804(c) shall be entitled 
to recover from the United! States reasonable 
attorneys’ fees, fees and costs of experts, and 
other reasonable costs of Htigation, includ- 
ing taxable costs, incurred during judicial 
review if the court affords such person the 
relief sought in substantia! measure. Reason- 
able attorneys’ fees and other costs of litiga- 
tion awarded under this section shall be 
based upon prevailing market rates for the 
kind and quality of the services furnished.@ 

By Mr. MATHIAS: ; 

S. 3315. A bill to amend the Juvenile 
Justice and Delinquency Prevention Act 
of 1974 to provide for assistance to State 
educational agencies for counseling and 
related services; to the Committee on 
Human Resources. 

JUVENILE DELINQUENCY PREVENTION 
COUNSELING ACT 


@ Mr. MATHIAS. Mr. President, today 
I am introducing the Juvenile Delin- 
quency Prevention Counseling Act, to 
amend the Juvenile Justice and Delin- 
quency Prevention Act of 1974 to provide 
for assistance to State eclucational agen- 
cies for counseling and related services. 

Young people today live in a world in 
which standards are not only changing 
but are changing at a faster rate than 
ever before. In the last 25 years, home 
and family life have, for better or worse, 
become mutch less important to young 
and old alike. I personally regret the fact 
that many children no longer learn moral 
values either at home or at church. These 
trends in American life have made youth 
uneasy and unsure of what good conduct 
is 


Children reflect this loss of standards. 
They sense the insecurity of their parents 
and other adults and they refiect it them- 
selves. It is not easy to say just why 
some children become problems while 
others grow up in spite of these facts to 
become productive members of society, 
But nearly every problem case can be 
traced to a lack of adjustment between 
the child and society. Sometimes there 
is a basic weakness in the child himself 
which surfaces because of trouble in the 
child’s environment, including the home, 
the family, the neighborhood and the 
local school. 


Nearly two-thirds of a child’s forma- 
tive years are spent within the school 
system. The school’s primary duty is to 
teach, but teaching is useful only if it 
gives the guidance that enables a child 
to lead a happy, healthy and productive 


life. 


The bill I am introducing today would 
provide assistance to State educational 
agencies for counseling and related serv- 
ices to address such pxoblems. These 
counseling grants would be authorized 
for developing educational programs and 
alternative schooling practices and for 
providing counseling to both child and 
family, in an‘“effort to prevent, identify 
and treat incipient learning and disci- 
pline problems. Appropriations for these 
grants are authorized at $50 million for 
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fiscal year 1979, $75 million for fiscal year 
1980 and $100 million for fiscal year 1981. 

This bill would direct greater emphasis 
to the question of how to identify prob- 
lem children before they get in trouble 
and land in court. Prejudicial counseling 
through training and education could 
help the child with problems before he 
reaches the point of judicial notice but 
when he is clearly headed in that direc- 
tion. 

One of the tragedies of the present sit- 
uation is the complete dichotomy be- 
tween the Justice Department’s programs 
for juveniles and those at HEW. In 1973, 
the former Secretary of HEW and then 
Attorney General, Elliott Richardson, 
and I discussed formulating a bill to cre- 
ate an early-warning system on juvenile 
delinquency. We were extremely inter- 
ested in improving the links between law 
enforcement and social services and Mr. 
Richardsen’s experience in both areas 
was unique. I am now reviving this con- 
cept with some optimism that we might 
still be able to merge these two streams 
in a way that would benefit young people 
in trouble. It is not my intention to frac- 
ture the programs between the Justice 
Department and HEW. But, TI would like 
to see the educational community retain 
a vital relationship to this whole process. 
The current arrangements for coordina- 
tion are not working. 

As of September 1976, the Office for 
Alcohol and Drug Abuse Education Pro- 
grams within the Office of Education be- 
came the Administrator of the School 
Violence Act within the Juvenile Justice 
Amendments. Since September 1976 to 
the present, OE was guaranteed $4.7 mil- 
lion to implement it. To date, they have 
received $1.3 million. This money comes 
from LEAA discretionary funds and ap- 
pears to be the only program tangentially 
related to juvenile delinquency programs 
administered by OE. 

The Federal Coordinating Council on 
Juvenile Justice and Delinquency Pre- 
vention has not met since December 1976. 
I understand that a second meeting has 
finally been scheduled for June 21, 1978. 
The Attorney General, the Secretary of 
Labor, and the Secretary of HEW all sit 
on that council, but it does not do much 
good if meetings are once every 3 years. 

We must know more about the kind of 
aberrant behavior which is visible and 
detectable and which usually leats to 
serious problems with the young person, 
identifying the kind of treatment or as- 
sistance necessary and who should be in- 
volved in rendering this assistance. I urge 
Congress to begin to strengthen the rela-~ 
tionship between HE'W and the Law En- 
forcement Assistance Administration be- 
cause HEW, in cooperation with the edu- 
cational agencies, could devise programs 
in schools to detect the problem kids be- 
fore they come to the courts. Several pro- 
grams across this country are operating 
on temporary and sporadic funds. How- 
ever; these programs have produced re- 
sults such that if these services could be 
provided on s continuing and more per- 
manent basis, schools could go far in 
serving the needs of their students. I 
hope Senators will supoprt this effort 
which is so very important and long 
overdue. 


Mr. President, I.ask unanimous con- 
sent that the text of the bill be printed in 
the Recorp. 

There being no objection, the bill was 
ordered to be printed in the Recorp, as 
follows: 

S. 3315 
Be it enacted by the Senate and House 


_of Representatives of the United States of 


America in Congress assembled, That this Act 
may be cited as the “Juvenile Delinquency 
Prevention Counseling Act”. 

Sec. 2. Title II of the Juvenile Justice De- 
linquency Prevention Act of 1974 is amended 
by redesignating part D as part E and by add- 
ing after part C the following new part: 
“Part D-—-COUNSELING AND RELATED SERVICES 

For STATE EDUCATIONAL AGENCIES 


“COUNSELING GRANTS AUTHORIZED 


“Src. 256. (a) For the pyurpose of assisting 
State educational agencies in developing (1) 
educational programs and alternative school- 
ing practices and (2) providing counseling, 
including family counseling, and related 
services in the context of a State effort of pre- 
vention and treatment of delinquent be- 
havior, the Administrator is authorized to 
make grants to State educational agencies in 
accordance with the provisions of this part. 

“(b) No grant -may be made under this 
part unless the State educational agency 
submits an application at such time and in 
such manner as the Administrator may pre- 
scribe. Each such application shall contain a 
description of the purposes for which the 
grant is sought, and assurances satisfactory 
to the Administrator that the State educa- 
tional agency will use the grant for the pur- 
poses for which application is made, and will 
comply with such other requirements relat- 
ing to the submission of reports, methods of 
fiscal accounting, the inspection and audit of 
records and other materials, and such other 
rules, regulations standards, and procedures, 
as the Administrator may reasonably require. 

“(c) For the purposes of this part the 
term ‘State educational agency’ has the same 
reaning as set forth in section 901(k) of the 
Elementary and Secondary Education Act of 
1965. 

USE OF FUNDS 


“Suc, 257, Grants made under this part may 
be used sdlely for meeting the cost of services 
or providing services designed to carry out 
the purposes set forth in section 256(a).”. 

Sxc. 8. Section 261(#) of the Juventle Jus- 
tice Delinquency Prevention Act of 1974 is 
amended— : 

{1) by inserting “(1)” after “(a)”; 

{2) by inserting after “title” the following: 
* other than part D,”; and 

(3) by adding at the end thereof the fol- 
lowing new subsection: 

“(b) To carry out the purposes of part D 
of this title there are authorized to be appro- 
priated $50,000,000 for the fiscal year 1979, 
$75,000,000 for the fiscal year 1980, and $100,- 
000,000 for the fiscal year 1981. Funds appro- 
priated for any fiscal year may remain avalil- 
able for obligation until expended.”.@ 


By Mr. ANDERSON: 

S. 3316. A bill to clarify the application 
of Revenue Ruling 69-502 and 76-259 to 
profit-sharing plans and defined benefit 
plans: to the Committee on Finance and 
the Committee on Human Resources, 
jointly, by unanimous consent. 
® Mr. ANDERSON. Mr. President, I am 
introducing today S. 3316, a bill to clarify 
the application of the Employee Retire- 
ment Income Security Act of 1974. 
ERISA was a giant step forward in tm- 
proving our private pension system. But, 
as with any new law dealing with a com- 
plex subject, problems of interpretation 
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appear and the law requires clarifica- 
tion. 

The legislation I am introducing is 
prompted by the problems that were 
created when the Onan Corp. of Minne- 
sota. established an ERISA-qualified 
benefit plan. In establishing this plan 
the corporation chose to convert its long- 
established profit-sharing program into 
a qualified benefit plan by inserting a 
minimum benefit provision, a floor, into 
the plan and using the accumulated re- 
serves of the profit-sharing plan to aid 
the financial viability of the new quali- 
fied plan. 

A number of older Onan employees ob- 
jected to the plan because the method 
of computing benefits under the new 
plan appear to discriminate against 
those of high seniority under the already 
established profit-sharing plan. ‘The 
Department of Labor in commenting on 
the complaints of these Onan employees 
agreed with their contention that dis- 
crimination existed and argued that the 
plan should not be qualified because of 
the standards set forth in IRS Revenue 
Ruling 69-502. However, the Department 
of Labor noted that the law was am- 
biguous and that if Revenue Ruling 76— 
259 was found to be applicable, then the 
plan was legally qualified and could be 
established. The Internal Revenue Serv- 
ice subsequently so found and the plan 
will likely be qualified. 

Mr. President, I beliere there is con- 
siderable merit to the claims of Onan em- 
ployees who have objected to the new 
plan. S. 3316, which I am introducing to- 
day, clarifies ERISA as it has been ap- 
plied in this instance. S. 3316 provides 
that the standards of Revenue Ruling 
69-502 will apply when a company profit 
sharing plan, where the company also 
maintains a defined benefit plan, estab- 
lished before the defined benefit plan 
and operated separately over an exten- 
sive period of time during which sub- 
stantial amounts of nonforfeitable bene- 
fits have accrued to participants and 
these benefits are used to offset benefits 
provided to such participants under the 
defined benefit plan. 


I request unanimous consent that the 
Department of Labor letter commenting 
on the Onan case be printed in the Rec- 
ORD as well as the text of S. 3316. 

There being no objection, the bill and 
letter were ordered to be printed in the 
ReEcoRD, as-follows: 

8. 3316 


Be it enacted by the Senate and House of 
Representatives of the Untted States of 
America in Gongress assembled, That, not- 
withstanding any other provision or rule of 
law to the contrary— 

(1) Revenue Ruling 69-502 (and any 
other regulation, ruling, or decision reach- 
ing the same result as, or a result similar 
to, the result set forth in such Revenue 
Ruling) shall apply when a profit-sharing 
plan established and maintained by an em- 
ployer who also maintains a defined bene- 
fit plan is established prior to the defined 
benefit plan and operated separately over 
an extensive period of time during which 
substantial amounts of nonforfeltable bene- 
fits have been accrued to participants and 
are used to offset benefits provided to such 
participants under the defined benofit pian, 
and shall not apply in a case described in 
paragraph (2), and 


Approved For Release 2006/02/07 : CIA-RDP80S01268A000400020020-6 


